To Refuse, or Not (o Refuse, That is the Question:
Practical Points for the DWI Practitioner

By Sunil Bakshl & Joseph A, Leta

1t is on all (oo familior scenario. It
i late at night, you are at home
enjoying a nice sleep and your phone
rings. On the other end of the line is
your obviously shaken client, telling
you that he/she is in police custody
on a DWI stop and is being asked to
submit 1o a chomical test in the form
of a Breathalyzer. Out of & sleepy
haze, you quickly gather your
thoughts recognizing that the police
officer 18 not going to afford you o
A much e with your client, ns o
result of the shrinking window of
opportunity for the police officer 10
obtain a breath sample and result.
While you can never be 100 percent sure of whether the
choice 1o refuse or not to refuse is the correct one,
knowing a checklist of issues to analyze in considera-
tion of statutory and common law is what this article
sets out to accomplish. While not exhaustive, we 1ry to
pinpoint the various factors a practi hould *Nlag”
when presented with the dreaded “late night” phone
call.

To assist the practitioner in rendering the advice, one
must understand DWI Law and what one is trying to
accomplish by the decision to refuse or not. While we
will not get into the basis for pre-trial motions and
other reasons the charges could be dismissed ot or
befommnl,lhcfocusohhumndcuhpwywm
improve your client’s chanees of having the best result
in a particular scenario. Aldwum,ununpmm
that you haye knowledge of the DWI of 3

Aggravated DWI are criminal offenses (S i
N.Y. VL. §§1192(2), (2-a), and (3) ﬁdmg@
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tions. Turthemore, your client
install u costly ignition interlock d
they own, operate or have available ir

EST )

(See MeKinney's NY. VIL. §§1193(1)1)(2), 1198)
‘Ihis device con be ordered for up 1o one (1) year by the
conrt, (1) Not only is this costly, but also quite embar-
rugsing. On the other hand, an impuaired conviction
(See  McKinney's NY. V'IL.

relusal. (See McKinney's NX. VL. §11942)(d)(1)).
Ihere are also civil penalties in addition to the license
revocation, which the client would not face if they sub-
mitted to a chemical test. (See MeKinney's NY. VL.
§11942)()(2)). Furthermore, at arraignment your
client must surrender their dnver's license, and they
will not qualify for w Haydship License, which they
could have qualified for if they took the test no matter
how high the result. Have your client be prepared with

o ride home from court!! Your chemt

§1192(1)) s not & crime, the fines
are much lower, the suspension peri-
odl is shorter, and the ignition inter-
lock device s not mandatory, The
impoired 18 also not o predicate
offense for a subsequent DWI arrest.
To make the situntion more com-
plex, with multiple prior alcobol
related driving convictions, subse-
quent relicensure requires height-
ened consideration.

Therefore, in order to increase the
probability of avoiding o DWI con-
viction, the attoroey’s objective is to
analyze your client’s potential Blood
Alcohol Level if he or she were to
submit to a chemical or blood (est.
Many times o refusal can save o
client who would have a very high
reading from & misdemeanor con-
viction. The refuul also drastically

may not have & vald dnver's license
from the date of arcaignment until con-
viction. This can be a dire consequence
to your client if he/she needs to drive to
work everyday. Finally, there are other
fuctors to consider such as the fact that
a the negative wlerence can be drawn
by a refusal should the mntter proceed
10 trinl,

“There are negative
CONsequences
associated with refus-
ing a chemical test.
| tell my clients to '

Y Lastly, believe it or not, if your chient

is acquitted on the underlying DWI, but

knowingly refused the Breathalyzer
test, he will not qualify for o condition-
al license during his revocation from
the DMV for refusing. While this seems

patently unfuir, this is a consequence
you must be aware of

think of the relusal as
i separate pl‘usc(:uliml
undertaken by DMV
which has conse-

quences m addition et )
Knowing all of the fucts and risks of

the decision 1o refuse or not 1o refuse 15
only half of the battle. You must now
elicit facts from your client to speculate
s to their blood ulcohol level, knowing

o any court-imposed

sunctions.”

that your ohem may have had a few
cocktail g you to question the
accurncy of the facts which he or she presents. Thking
all of those factors into consideration, there are several

areas of inquiry for the luwyer:

* JURISDICTION: Find out where your client was
stopped. There may be some variance among
Jurisdictions as to how DWI matters are ultimate-
ly resolved. Some jurisdictions have ligher
thresholds to allow the impaired after trial, while
others are more strict.

* FACTS OF THE INSTANT CASE: Find out the
general facts and circumstances surrounding the
artest. Can the person tell you why they were
pulled over? Was there an sccident? If so, was
“anyone injured? Was the person asleep at the
ﬂml?m there any other *aggravating” factors

NOR: Find out the person’s demeanor
h the police officer. Were they being cooperi-
e they giving the officer a hard time?
continued on page 24




To Refuse, or Not to
Refuse, That is the
Quesﬁon continued from page 19

His or her demeanor and attitude will factor into
the decision for u possible plea or trinl. Also, guuge
your client’s speech pattern. Can you understand
hit or her or is their speech slured?

o AMOUNT CONSUMED: Tell your client that
lionesty is imperative for this question. Ask the
police officer if you could have a private call with
your clieat and find out how much the person was
drinking, If privacy is not possible, (as muy be the
case for some police agencies) you must explain 10
the person that they can not say they were drink-
ing aleohol while the officer is listening. Phrase

these questions for yes/no responses. Even a num-

ber blurted out can be infecred by the officers that
the person consumed that number of drinks.

Make sure to find out over what tume period the

person was drinking. Also, what type of alcohol

wass heing consumed. Finully, determine whea the

4 their lust drink. If the last drink was




